Memorandum in Support of Defendant’s Motion for Summary Judgment
Page 9

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS 

DIVISION OF ST. THOMAS/ST. JOHN
	UNITED CORPORATION,



Plaintiff,


v.
WAHEED HAMED,  
(a/k/a Willy or Willie Hamed),


Defendant.

	
Case No.:2013-CV-101


ACTION FOR DAMAGES

JURY TRIAL DEMANDED


DEFENDANT HAMED'S MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT AS TO THE SOLE REMAINING CLAIM
I. Introduction


Defendant, Waheed Hamed, hereby moves for summary judgment as to the sole remaining factual allegation contained in Plaintiff's First Amended Complaint of July 15, 2015.

II. Procedural Posture


The original Complaint (filed March 5, 2013) alleged claims arising out of two acts: 

(1) Defendant's issuance of a $70,000 payment (dismissed), and 

(2) that Defendant covertly participated in a competing grocery store in 1992.

On June 24, 2013, the Court dismissed the first claim and ordered the First Amended Complaint to be filed, limited to the remaining wrongful act -- Defendant's alleged 1992 involvement in the 5-Corners Mini-Mart.

With regard to this remaining factual allegation, in its June 24, 2013 Memorandum Order, at 9-10, the Court found Defendant's motion to be "premature" and provisionally allowed this remaining claim as follows:

Plaintiff's Complaint alleges that a review of Defendant Waheed Hamed's 1992 tax return revealed that "Defendant Hamed had engaged in a separate and secretive wholesale grocery business called 5 Corner's Mini Mart," and further that "Defendant Hamed's tax returns demonstrate substantial inventory ... belonging to Plaintiff United were misappropriated by Defendant Hamed to operate his wholesale business."33 Again, Plaintiff argues that until October 2011, when the documents collected by the U.S. government in U.S. v. United Corporation, et al., were given to Plaintiff, Plaintiff had no way of knowing of Defendant's alleged misconduct.34 

* * * *
Here, the Court finds that a review of the Complaint on its face reveals that the commencement period may not be determined as a matter of law and is rather a question of material fact.35 Specifically, unlike Plaintiff's allegations regarding the October 7, 1995, certified check, the indictment in U.S. v. United, Crim. No. 2003-147, does not put Plaintiff on notice of this alleged wrongdoing because the indictment does not suggest that Defendant may have engaged in a secretive wholesale business. Instead, here, Plaintiff contends their suspicions arose only when they obtained Defendant's 1992 tax return in October 2011, a document to which Plaintiff previously did not have access. As such, Defendant's motion is premature with regard to Defendant's alleged misconduct in 1992, and Plaintiff's claims for breach of fiduciary duty, conversion, and breach of contract survive on these limited facts. However, despite this holding, moving forward Plaintiff still bears the burden of showing that Plaintiff exercised "reasonable diligence" under the discovery rule or doctrine of equitable tolling such that the statute of limitations was tolled until October 2011. While there are many defenses to plaintiff's complaint, the most obvious one is statute of limitations, which is properly raised by a Rule 12(c) motion. See, 5C Wright and Miller, Federal Practice and Procedure (2004), §1367 at p. 211 (with cases cited in n.9). (Emphasis added, text of footnotes omitted)
III. Facts Relevant to this Motion


As discussed below, the time period for the bringing of an action based on an act in 1992 has long passed.  Summary judgment based on the statute of limitations is appropriate here because there is no dispute as to the sole operative fact that, contrary to what Plaintiff previously represented to this Court, it had full and complete access to all of the documents in possession of the U.S. Government for many years prior to the physical return of the documents in 2011.  Moreover, there is no question that the document at issue (Defendant's 1992 tax return) was in that collection or that plaintiff took advantage of this access in that it repeatedly viewed the documents without restriction -- and repeatedly scanned and copied any documents it wished.
Defendant's tax document at issue here was seized by the FBI in its 2001-2003 collection of documents in the criminal case.  (Plaintiff's tax returns, like all of the rest of the documents returned in 2011, bears the sequential Bates numbers of those collected documents.  Because of this, there is no dispute that they were all in that collection in the government's possession.)  United Corporation had full, unfettered access to all of these documents beginning in 2003, as detailed in the Declaration (dated July 8, 2009) of FBI Special Agent Thomas L. Petri, in U.S.A. v. Fathi Yusuf Mohammed Yusuf et. al., Crim. No. 2005-015 (DE 1148-1):
7.  In 2003, subsequent to the return of the indictment, counsel for defendants was afforded complete access to seized evidence. Attorney Robert King, the attorney then representing defendants, reviewed the discovery at the FBI office on St. Thomas. He and a team of approximately four or five individuals reviewed evidence for several weeks. They brought with them a copier and made many copies of documents. 

and
8. In 2004, a different set of attorneys presently representing the defendants reviewed the evidence seized in the course of the execution of the search warrants. By my estimation, document review team included up to ten people at any one time. The defense team spent several weeks reviewing the evidence. They had with them at least one copier and one scanner with which they made numerous copies and images of the evidence.
 
9. During the 2004 review, the defense team was afforded unfettered access to discovery. They were permitted to review any box of documents at any time, including evidence seized during the searches, foreign bank records, documents obtained either consensually or by grand jury subpoena, and FBI Forms 302. The defense team pulled numerous boxes at one time with many different people reviewing different documents from different boxes. 
See Exhibit 1 (Emphasis added.)  This unfettered access for United continued over many years, as noted by FBI Special Agent Christine Zieba.  She personally watched Plaintiff's counsel access and review these documents over many weeks on subsequent occasions, as set forth in her Declaration in the same case. See Exhibit 2.
3. I have been present at the review of documents conducted by counsel for defendants in the Yusuf matter. 
4. The FBI office is comprised of two buildings, an upper building and a lower building. The two building are secured facilities. As part of their duties, the agents and support staff housed in the lower building possess classified and secret national security information. 
5. The evidence obtained in the course of the investigation and prosecution of the defendants is stored in the lower building. The evidence is secured either in a locked storage room or in locked file cabinets in the secured work space. 
6. By necessity, the defendants' document review has taken place at a long conference table in middle of the central work space. The desks of one agent and analyst are freely accessible from that central work space. The special agent and the analyst possess and utilize classified, secret, and grand jury information in their work spaces. 
7. Given that FBI special agents and employees maintain classified, secret, and grand jury information in the lower building, it is not feasible to provide the defendants unfettered access to that space. 
8.  I memorialized my conversations with defense counsel as well as the events that transpired during the document review from November 8, 2008 through January 29, 2009. Those memoranda are attached to this declaration and incorporated as if fully set forth herein. 
9. A process was put in place in order to ensure that evidence was not lost, misplaced or destroyed during the review process by defense counsel. Defense counsel were allowed to review one box at a time, and were allowed to handle the documents. 

Thus, it is undisputed that Plaintiff had full, unfettered access to the information it now claims gives rise to this cause of action in 2003 and thereafter.  There is no requirement that Defendant somehow prove Plaintiff looked at all of the documents to which it has such access.  To the contrary, as discussed below, any exception is Plaintiff's burden.
IV. Law


a. Summary Judgment


As this Court is well-versed in the standard for summary judgment, defendant will not belabor the point.  See e.g. Machado v. Yacht Haven USVI, LLC, 2012 WL 5894805, *1 (V.I.Super. 2102) ("Rule 56 of the Federal Rules of Civil Procedure, made applicable to the Virgin Islands Superior Court through Rule 7 of the Rules of the Superior Court, provides that summary judgment is appropriate only “if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.” In considering a motion for summary judgment, a court must “draw ... all reasonable inferences from the underlying facts in the light most favorable to the non-moving party.”  An issue is “genuine” if a reasonable jury could possibly hold in the non-movant's favor with regard to that issue.")


b. Statutes of Limitations


Plaintiff seeks relief for breach of fiduciary duty, constructive trust/recoupment, conversion, breach of contract, conversion and accounting. The statute of limitations has expired on all five of these counts. Chapter 3 of Title 5 of the Virgin Islands Code provides the statutes of limitations for all of these causes of action expire after 6 years or less pursuant to 5 V.I.C. §31 (e.g., 6 years for contract, 2 years for conversion, etc.)  Clearly more than 6 years have passed since the dates of both the alleged wrongdoings in 1992 and the beginning of unfettered access to all relevant documents in 2003.  The date of physical return in 2011 is irrelevant.

Likewise, regarding the equitable claims such as constructive trust/recoupment and accounting, 5 V.I.C.§ 32(a) provides:
(a) An action of an equitable nature shall only be commenced within the time limited to commence an action as provided in this chapter.

Thus, since none of the counts involve claims related to real property, the equitable claims are also time barred since they are over 6 years old without the need to decide whether a more specific statute of limitations applies.


c. Exceptions to Statutes of Limitations


The applicable law has been clearly set forth by this Court.  At 5-6 of this Court's Memorandum Opinion, it observed the following regarding Plaintiff's burden here::

Ordinarily, "a statute of limitation begins to run upon the occurrence of the essential facts which constitute the cause of action" unless the statute of limitations has been tolled.19 While Plaintiff's reply fails to address under which legal standard they contend the statute of limitations period was tolled, Defendant argues that Plaintiffs argument fails under both the discovery rule and the doctrine of equitable tolling. Specifically, 

Under the law of the Virgin Islands, application of the equitable 'discovery rule' tolls the statute of limitation[s] when the injury or its cause is not immediately evident to the victim. Thus, the discovery rule provides that the statute of limitations period begins to run when the plaintiff has discovered, or by exercising reasonable diligence, should have discovered (1) that she has been injured, and (2) that this injury has been caused by another party's conduct. The discovery rule is to be applied using an objective reasonable person standard.20[
] (emphasis added) 
On the other hand, equitable tolling may apply "where the defendant has actively misled the plaintiff," as Plaintiff here alleges in the Complaint.21
[] However, similarly to the discovery rule, for a Plaintiff to invoke equitable tolling, the Plaintiff must demonstrate "that he or she could not, by the exercise of reasonable diligence, have discovered essential information bearing on his or her claim."22[
] (emphasis added). To determine whether a person has exercised reasonable diligence under either the discovery rule or doctrine of equitable tolling, courts employ an "objective reasonable person standard. "23[
] (Emphasis added.)

V. Argument


There is no dispute that the factual basis for the five counts alleged in the Amended Complaint all occurred in 1992.  Thus, they fall within and are time-barred by the applicable statutes of limitations.  Plaintiff has the burden to show an exception to the statutes of limitations.  To do so, United raised the lack of access to the documents.  The Court allowed this sole factual issue to remain pending an examination of that access.  


No material fact exists as to whether plaintiff either had "unfettered access" to the documents in 2003, or that such access has been thoroughly exercised since 2003.  Thus, there is no set of facts under which Plaintiff can carry the burden of showing that lacked such access -- that it "could not, by the exercise of reasonable diligence, have discovered essential information bearing on his or her claim."  All Plaintiff or its counsel had to do was copy and/or read the documents.  The fact that they were located outside of Plaintiff's physical premises or that Plaintiff (or its counsel) did not focus on the issues here at that time is irrelevant.
VI. Conclusion


As such, summary judgment should be granted.
RESPECTFULLY SUBMITTED,
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� 20 [Footnote in original] In re Equivest St. Thomas, Inc., 2010 WL 4343616, at *5 (D.V.I. Nov. 1, 2010) (quoting Joseph v. Hess Oil, 867 F.2d 179, 182 (3d Cir.1989) and Boehm v. Chase Manhattan Bank, 2002 WL 31986128, at *3 (D.V.I 2002)) (internal citations and quotations omitted).





� 21 [Footnote in original] Id. at *6.





� 22 [Footnote in original] Id. (citing In re Mushroom Transp. Co., Inc., 382 F.3d 325, 339 (3d Cir.2004) (quoting Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1390 (3d Cir.1994))).





� 23 [Footnote in original] Id.; see also Riley v. Medtronic, Inc., 2011 WL 3444190 (W.D. Pa. Aug. 8, 2011) ( "[T]he applicable standard is not whether the Plaintiff subjectively knew of the cause of the injury. Rather, it is whether a diligent investigation would have revealed it.")(internal citations and quotations omitted).





